REPORT FOR STRATEGIC PLANNING COMMITTEE

Date of Meeting 6 March 2024

Application Number PL/2021/03749

Application type OUTLINE

Site Address Land at Glenmore Farm, The Ham/Hawkeridge Road, Westbury, BA13
4HQ

Proposal Residential development (use class C3) for up to 145 homes,

community orchard, children's play areas (LEAP), tree planting,
habitat creation and ecology buffers and mitigation; site drainage and
associated infrastructure. All matters reserved except for access.

Applicant Westbury LVA LLP

Town/Parish Council Heywood PC

Electoral Division ETHANDUNE - ClIr Suzanne Wickham
Case Officer Gen Collins

1. Purpose of Report

The purpose of the report is to update the committee on changes that have occurred following
publication of the revised NPPF in December 2023 (and related revised Planning Practice
Guidance published in February 2024) that have a material impact on this planning application,
and to consider the recommendation that the application now be refused planning permission.

2. Background

On 1 November 2023 the Strategic Planning Committee resolved to grant planning permission for
this application subject to the applicant first entering into a S106 legal agreement (committee
report attached as Annex 1); work commenced on the legal agreement, although it has not been
completed and so the planning permission has not been given. In making its decision to approve
subject to the legal agreement the Committee took account of all matters relevant at the time.
These included the development plan policies and national legislation/guidance.

In the broadest terms, planning law requires the local planning authority in dealing with a planning
application to have regard to the development plan and all material considerations. Where the
issuing of a decision is delayed between the point in time at which the authority resolves to make
the decision and when the decision notice is actually issued, and if during this ‘gap’ the authority
becomes aware of new, or changed, material considerations, then the relevant law requires the
authority to have regard to these considerations before finally determining the application.

In December 2023 the government issued its revised National Planning Policy Framework (NPPF).
This is a changed material consideration that must now be taken into account. The effects of the
changes in relation to this planning application are set out below.




» The principle of development (namely conflict with Core Policies 1 and 2 of the Wiltshire
Core Strategy and the weighting to be given to these policies);

* Related to the above, does the revised NPPF change the planning balance?

* Are there now any restrictive Wiltshire Core Strategy policies that have become more
relevant on the balance?

3. Housing supply and delivery

The December 2023 NPPF contains two important amended/new paragraphs concerning housing
supply and delivery, as follows —

76. Local planning authorities are not required to identify and update annually a supply of specific
deliverable sites sufficient to provide a minimum of five years’ worth of housing for decision making
purposes if the following criteria are met:

a) their adopted plan is less than five years old; and

b) that adopted plan identified at least a five year supply of specific, deliverable sites at the time
that its examination concluded.

77. In all other circumstances, local planning authorities should identify and update annually a
supply of specific deliverable sites sufficient to provide either a minimum of five years’ worth of
housing, or a minimum of four years’ worth of housing if the provisions in paragraph 226 apply.
The supply should be demonstrated against either the housing requirement set out in adopted
strategic policies, or against the local housing need where the strategic policies are more than five
years old. Where there has been significant under delivery of housing over the previous three
years, the supply of specific deliverable sites should in addition include a buffer of 20% (moved
forward from later in the plan period). National planning guidance provides further information on
calculating the housing land supply, including the circumstances in which past shortfalls or over-
supply can be addressed.

Paragraph 226 referred to in paragraph 77 states the following —

226. From the date of publication of this revision of the Framework, for decision-making purposes
only, certain local planning authorities will only be required to identify and update annually a supply
of specific deliverable sites sufficient to provide a minimum of four years’ worth of housing (with a
buffer, if applicable, as set out in paragraph 77) against the housing requirement set out in adopted
strategic policies, or against local housing need where the strategic policies are more than five
years old, instead of a minimum of five years as set out in paragraph 77 of this Framework. This
policy applies to those authorities which have an emerging local plan that has either been
submitted for examination or has reached Regulation 18 or Regulation 19 (Town and Country
Planning (Local Planning) (England) Regulations 2012) stage, including both a policies map and
proposed allocations towards meeting housing need. This provision does not apply to authorities
who are not required to demonstrate a housing land supply, as set out in paragraph 76. These
arrangements will apply for a period of two years from the publication date of this revision of the
Framework.

For the purposes of the revised NPPF Wiltshire Council is a ‘paragraph 77 authority’; and,
because Wiltshire Council has an emerging local plan that has now passed the Regulation 19
stage of the plan-making process — with both a policies map and proposed allocations towards



meeting housing need — it is now only required to identify and update annually a supply of specific
deliverable sites sufficient to provide a minimum of four years’ worth of housing.

4. Current housing land supply position and consequences for the ‘planning balance’

The Council’s most recent Housing Land Supply Statement (published May 2023; base date April
2022) sets out the number of years supply against local housing need as 4.60 years. In
subsequent appeals this figure has been reassessed to be 4.59 years. These figures exceed the
4-year threshold now relevant to Wiltshire, and for the planning balance this means that it is now
starting from a ‘level’ position rather than ‘tilted’. In terms of paragraph 11 of the NPPF, for decision
making part 11(c) is now relevant.

With a level balance, and with full/substantial weight now being given to the strategic housing
delivery policies of the Wiltshire Core Strategy (WCS) (particularly Core Policies 1 and 2), it follows
that planning applications which conflict with the policies should not normally be granted — that is,
unless other policies or material considerations indicate that the housing delivery policies should
not be followed — and other restrictive policies may have increased relevance. The weight to now
be given to the policies and to the other material considerations is addressed below.

5. Response from applicant

The applicant considers that the current Wiltshire Plan Strategy continues to fail and is likely to
result in a deficient land supply position by the end of the plan period (2026), and that by the
Council’'s own evidence, the Council will only return a positive land supply position at the point of
adoption of the new Local Plan.

The applicant considers that the Briefing Notes of June 2020 and April 2022 endorsed by Cabinet
and requiring Members to “Positively consider speculative applications where there are no major
policy obstacles material to the decision other than a site being outside settlement boundaries or
unallocated” should still be applied because these Briefing Notes have not been withdrawn.

In terms of housing supply the applicant considers that paragraph 226 should not be applied in the
way set out above. The following reasons are given (full response on behalf of the applicant at
Annex 2):

* In the absence of any clarification from Central Government, the requirements of Paragraph
77 need to be taken literally (four-year supply calculated over a four-year assessment
period/timeframe), or that the redetermination of the application is delayed until a time that
further clarity has been provided.

» The Council is required to identify its four-year housing requirement over a four-year period
and not a five-year period. Other Local Planning Authorities (LPAs) such as Charnwood
Borough Council in Leicestershire, Bracknell Forest Council and St Albans are taking this
approach and there are Planning Barristers and legal opinion who support this interpretation.

* The Council’s use of the 2022/2023 delivery figures as a base date is not appropriate
considering we are now in 2024. In the absence of an updated Housing Supply Statement,
it would be reasonable and pragmatic to use 2023/2024. When reviewing these figures from
2023/2024 onwards over a four-year assessment period/timeframe, the Council can only
demonstrate a supply of 3.7 years (without a buffer applied).



* In the event the Council’s interpretation of Paragraph 226 is correct and the four-year land
supply figure is taken over five-year period, it is disputed that four years’worth of housing (4.6
as per the Council’s most recent Housing Land Supply Statement published May 2023)
can be demonstrated. The applicants will submit detailed evidence shortly to support this view
but for now provide the following comments:

The Council’s land supply position sits around 3.8 years against a five-year housing land supply
requirement (2023-2028), even without a 5% buffer based on the following factors:

o Insufficient permissions have been granted in the base period April 2022 — 2023 to maintain
a rolling 4/5YHLS;

o The Council have incorporated very high delivery rates on sites with only one outlet, this also
does not account for the slowdown in market with developers recently almost halving their
outputs; and

o Allocated sites have not come forward as anticipated, RM applications are stalling, inclusion
of sites with outline permission that have been in the system for over 3 years with no signs of
agreement, and assuming two/three outlets will be delivering on site when there is limited
evidence.

The applicant considers that this proposal would provide a meaningful contribution in delivering
up to 145 homes with an associated policy compliant affordable housing provision of 58 homes
and that such a contribution is highly important given the Council’s latest evidence set out in the
Wiltshire Local Housing Needs Assessment Update: Volume Il (February 2023).

This states at paragraph 4.18, that “4,063 households are currently living in unsuitable housing
and are unable to afford their own housing”. Of those 1,762 currently occupy affordable housing
that does not meet the current householder’s needs, mainly due to overcrowding. It concludes
that over the proposed 18-year plan period affordable housing need would comprise 30,010
households, equivalent of an average of 1,667 per annum.

The applicant considers in any event, that a shortfall in five- or four-year housing land supply isn’t
necessary to grant permission in this case, and that the material considerations, plenty of which
are associated with this application, warrant approval.

The applicant concludes that the Council in seeking to take a series of applications back to
committee, where they have already resolved to grant planning permission, is counter intuitive and
irrational.

6. Officer Response to the applicant’s comments

The Local Planning Authority’s opinion on the recent changes to the NPPF is that it has interpreted
paragraph 226 correctly and, therefore, does benefit from only having to demonstrate a 4-year
housing land supply (HLS) over a 5-year period, which it can; (this approach has subsequently
been conformed as correct in updated Planning Practice Guidance). This applies to the
determination of this application and to any application that is in the same position.

Regarding the status of past Wiltshire Council ‘Briefing Notes’ on the status of the development
plan, these (like any policy or guidance) will inevitably, and automatically, be superseded in the
event of more up-to-date and different policy or guidance taking effect.



Itis clear that the Local Planning Authority’s position on the matter differs from that of the applicant.
The committee is advised to consider the application based on the advice the Local Planning
Authority has received, but with due regard to the applicant’s position — this in view of there being
no qualifying statements or case law relating to the updated NPPF at this time. It is in view of this
situation that it is perhaps not surprising to find the LPA’s opinion differing to that of the applicant.

7. Applying the planning balance to this case
The ‘harms’ -
Principle - housing delivery policies —

WCS Core Policy 1 addresses the Settlement Strategy and identifies four tiers of settlement —
‘Principal Settlements’, ‘Market Towns’, ‘Local Service Centres’, and ‘Large and Small Villages’'.
Within the Settlement Strategy, Westbury is defined as a Market Town. Principal Settlements,
Market Towns, Local Service Centres and Large Villages have defined limits of development.
Beyond these limits is countryside. Because the application site lies beyond the limits of
development, it is within the countryside. Paragraph 180 of the NPPF states that planning policies
and decisions should contribute to and enhance the natural and local environment by “....
recognising the intrinsic character and beauty of the countryside, and the wider benefits from

natural capital and ecosystem services ....".

WCS Core Policy 2 addresses the Delivery Strategy. It sets out a presumption in favour of new
residential development within the Limits of Development of the settlements — including Westbury
— and further states that housing should not be permitted outside the limits except in the few
circumstances explained in the policy, none of which apply in this case. Core Policy 2 continues
that the limits of development may only be altered through the identification of sites through a site
allocations DPD or a neighbourhood development plan. This application site is not allocated in
either the Wiltshire Core Strategy or any site allocations DPD or Neighbourhood Plan.

WCS Core Policy 32 sets out a Spatial Strategy for the Westbury Community Area. The policy
states that development in the Community Area should be in accordance with Core Policy 1

Therefore, as the site lies outside of the limits of development (and so is in the countryside), and
as none of the exception policies apply, the proposal does not accord with Core Policies 1, 2 and
32. Proposed development which does not accord with Core Policies 1, 2 and 32 is considered
to be unsustainable in the overarching context of the Wiltshire Core Strategy and the NPPF. In
view of the revised NPPF substantial weight must now be given to this ‘in principle’ conflict with
the housing delivery policies and, by association, that part of paragraph 180 of the NPPF which
requires regard to be given to the intrinsic character of the countryside.

Landscape Impact —

Core Policy 51 (‘Landscape’) is a restrictive policy rather than a housing delivery policy. It is a
policy which is intended to restrict development that would not protect, conserve and where
possible enhance landscape character, or that could not be mitigated as far as possible through
sensitive design and landscape measures. Core Policy 57 (‘Ensuring high quality design and
place shaping’) has related criteria.

Under the circumstances of the ‘tilted’ planning balance (and in general), the weight to be given to
landscape effects was in most cases outweighed by the significant weight required to be given to
the housing land supply shortfall. This application is evidence of this — when considered by the



Strategic Planning Committee in November 2023 the effects of the planned development on
landscape were not considered to be sufficiently significant to tip the tilted balance and so amount
to a landscape reason for refusal (or, in terms of paragraph 11(d) of the NPPF, any adverse effects
did not “significantly and demonstrably” outweigh the benefits of granting planning permission for
housing). In reaching this conclusion the Committee had regard to the housing land supply
shortfall and the specific circumstances of the proposal (in terms of its detailed design and layout
and its proposed measures to mitigate its effects on the landscape).

However, now that there is a level planning balance, restrictive planning policies — notably here,
CP51 (and the related parts of CP57) — are now more relevant because significant weight is no
longer to be given to the housing land supply shortfall. This increased relevance does not mean
that the restrictive policies can, or should, be given more weight — the weight they can, or should,
be given is the same as before (because the landscape effects of the proposed development have
not changed); rather it is the effect of this same weight and its consequences for the planning
balance that are material.

For this application, and as a starting point, the landscape effects of developing this open field in
‘countryside’ to accommodate housing that is now not required to address a housing land supply
shortfall is considered to be deserving of limited weight. This is when taking account of the
baseline assessment of the fields — which are essentially, and in isolation, open fields in the
countryside, but which are to a certain extent hemmed in by, and/or pepper-potted with,
established development. But then factoring in the wider circumstances of the site and the
characteristics of the locality, and the actual proposal — that is, the site’s relationship with
established developments, the nature of existing established landscaping, and the landscape
mitigation measures presented in the proposal, these effects and the limited weight to be attributed
to them are not considered to amount to a sustainable reason for refusing planning permission in
any event. In accordance with CP51, and as demonstrated in the planning application, the modest
‘negative impacts’ can be mitigated through sensitive design and landscape mitigation appropriate
for the locality.

In this respect, the conclusions of the Landscape and Visual Assessment which accompanies the
planning application are agreed — notably the following:

It is concluded that the site forms a logical location for residential development and the sites
immediate context would allow a development to sit comfortably within this setting. Development
of this site would be compatible with the existing and proposed pattern of development within the
area and would only be visible from locations where areas of development already dominate the
composition and character of views. .......

It is considered that the application site and wider landscape have the capacity fo accommodate
the proposals. With mitigation measures in place it has been concluded that there would be no
adverse impacts on the quality, character, diversity or local distinctiveness of the natural
environment.

Loss of Agricultural Land —

The site is made up of a number of fields designated as Grade 3 (part 3a and part 3b); parts of the
site are, therefore, ‘best and most versatile’ agricultural land. The overall area of land affected by
the proposal — ¢.9.4ha — has not changed and so continues to be relatively modest. Natural
England is generally concerned where areas of best and most versatile agricultural land greater
than 20ha are being lost. This said, the loss of any agricultural land is a factor to be considered
on the planning balance, and with the change to the housing land supply position, this is a material



consideration now of increased relevance. In the light of the grade of the agricultural land and the
limited size of the field that would be lost, it is considered that limited weight should be attributed
to this point.

The benefits —
Location of development —

The original committee report refers to the site as being within a reasonably accessible location in
the context of Westbury town, albeit that it is in the countryside. The site is adjacent to the existing
edge of the town and one of its principal employment areas which would be easily accessible by
means of than motorcar.

Provision of Affordable Housing —

Notwithstanding that the Council can demonstrate a sufficient supply of deliverable housing land,
the proposal would provide 40% (58) affordable housing units. It is considered that significant
weight should still be given to this as a benefit.

Expenditure on construction and investment in the area / creation of construction jobs —
Paragraph 81 of the NPPF states that:

“Significant weight should be placed on the need to support economic growth and productivity,
taking into account both local business needs and wider opportunities for development.”

In the light of this — and bearing in mind the size of the scheme (53 units is not a large site) —
moderate weight should be attributed to this benefit. The development would provide a boost to
the economy through the provision of construction jobs associated with a housing development.
It is of note that the construction industry has been highlighted by the government as one of the
key areas for growth post pandemic and more generally. The same weighting can be attributed
to the expenditure from future occupants of the development within the local economy.

Lack of any other technical objections —

As noted previously, the scheme has not been the subject of any technical objections from
consultees. Only limited weight can be afforded to this point.

8. Conclusion

Applying the ‘planning balance’, it is considered that the conflict with the spatial strategy with
regard to the location of the proposed development does demonstrably and significantly outweigh
the benefits — including delivery of up to 145 dwellings, 40% of which would be affordable — on
this site due to the fact that one of the major considerations when considering the application at
the Strategic Planning Committee meeting in November 2023 was the Council’s lack of a 5 year
Housing Land Supply and the need to apply the ‘tilted balance’ to the consideration of the weight
to be given to the out of date policies of the Core Strategy.

The above situation has now changed with the amendments to the NPPF in December 2023, and
the strategic policies that set the settlement strategy for the Core Strategy have regained their
primacy. The delivery of this site is no longer required to aid the delivery of the Council’s Housing



Land Supply and the benefits of the scheme do not outweigh the requirement that development is
in accordance with the policies of the Development Plan. As the permission has not been issued
following the resolution to grant from the Committee in August 2023, due to the S106 not yet being
completed, the application falls to be re-considered in light of the material change in circumstances
that has occurred between the first recommendation to Members and the current situation. The
application is therefore recommended for refusal.

Recent appeal decision —

On 9 February 2024 an appeal relating to a proposal for up to 30 dwellings on a windfall
(unallocated) site at Land south of Pound Lane, Semington was dismissed (ref. PL/2022/09397).
In dismissing the appeal the Inspector noted the following —

6. As confirmed through its Statement of Case, the Council initially reviewed its position at
appeal stage and decided, following legal advice and subsequent internal discussions, not
to defend any of its three reasons for refusing planning permission. However, following the
publication of the revised Framework, which has implications for identifying and updating a
supply of deliverable housing sites and the engagement of the presumption in favour of
sustainable development, it has resurrected its opposition to the scheme in view of
identifiable conflict with its strategic housing delivery policies. | shall formulate the appeal’s
main issue on this basis .....

Planning Balance

15. It is the appellant’s view that the presumption in favour of sustainable development, as set
out at paragraph 11 of the Framework, is engaged on the basis that the policies most
important for determining the proposal are out-of-date. The most important policies are, as
agreed by the main parties, Policies CP1, CP2, CP3 and CP15 of the CS, which set out
settlement and delivery strategies (including specifically for the Melksham Community Area)
as well as adopted infrastructure requirements.

16. The appellant has accepted that the Council is able to demonstrate more than a four-year
supply of deliverable housing sites, which, for a period of two years from the revised
Framework’s publication, is the relevant requirement in view of the LPR having reached
Regulation 19 stage and being inclusive of a policies map and proposed allocations towards
meeting housing need. However, it has been asserted that development plan policies that
restrict housing development should be considered out-of-date in any event. This position is
based on the level of housing supply achieved across the plan period when assessed against
the minimum housing requirement of the CS.

17. The plan period of the CS is 2006 to 2026, and the delivery strategy presented at Policy CP2
sets out that at least 42,000 homes shall be developed in sustainable locations in conformity
with a distribution that indicates a minimum housing requirement of 24,740 dwellings across
the relevant North and West Wiltshire Housing Market Area (the HMA).

18. My attention has been drawn to the overall housing requirement being 2,000 homes less
than the objectively assessed need identified by the CS’s examining Inspector. However,
notwithstanding the absence of an early review, the CS was found sound based on a 42,000
minimum figure across the plan period, and this remains the adopted housing requirement.

19. The main parties anticipate that at the end of the plan period a shortfall of between 199 and
590 homes measured against the minimum 42,000 requirement shall be evident, and that a
shortfall of between 318 and 560 homes shall avail across the HMA. Indeed, the Council has



acknowledged that by the end of the plan period the existing development plan shall not have
met its overall housing requirement, nor the housing requirement of the HMA.

20. However, the situation just described does not automatically render the most important
policies for deciding this case out-of-date. Instead, this is a matter of planning judgement to
be informed by the specific circumstances to hand. It is pertinent that, taken in the context of
the overall number of houses required and the length of the plan period (which has yet to
expire), the anticipated shortfalls are relatively minor.

21. Furthermore, of key relevance is the Council’s current Framework-compliant housing supply
position (applicable to the HMA in isolation, and in overall terms), which has been assessed
against local housing need using the standard method, as well as its recent housing delivery
record. These measurements, notwithstanding any historic shortfalls, offer clear current
indications that the Council’s strategic housing policies are not placing undue constraints on
housing development.

22. Moreover, the restrictions placed on housing development by the Council’s settlement and
delivery strategies have not prejudiced the present demonstration of the required housing
land supply as dictated by national policy, and the spatial strategy is in accordance with the
Framework. Thus, in my view, the basket of most important policies for determining the
proposal cannot be fairly considered out-of-date for the purposes of applying paragraph 11
of the Framework. Thus, in view of identified conflict with the development plan, the
presumption in favour of sustainable development is not engaged. As such, a straight
planning balance of scheme benefits against identified adverse impacts is necessitated. ....

28. The proposal would conflict with the Council’s spatial strateqy and therefore the development
plan when read as a whole. In cumulative terms, the scheme would deliver significant
benefits. However, in my judgement, these material considerations would be insufficient to
outweigh the conflict | have identified.

This very recent appeal decision — relating to a site elsewhere in Wiltshire — aligns with the Local
Planning Authority’s interpretation of the updated NPPF and how it should now be applied in cases
such as this. As in the appeal case, the proposal conflicts with the Council’s Spatial Strategy and
development plan as a whole; this conflict — and the fact that the planning balance is now level —
is not outweighed by any other material considerations.

RECOMMENDATION
That planning permission be refused for the following reasons:

1. Principle of Development

Core Policy 1 of the Wiltshire Core Strategy sets out the 'Settlement Strategy' for the County, and
in doing so identifies four tiers of settlement - Principal Settlement, Market Town, Local Service
Centre, and Large and Small Village. Within the Settlement Strategy Westbury is defined as a
Market Town. The Principal Settlements, Market Towns, Local Service Centres and Large
Villages have defined boundaries, or ‘limits of development’. Beyond the limits of development is
countryside. The application site lies beyond / outside the limits of development of Westbury, and
so is in the countryside.

Core Policy 2 of the Wiltshire Core Strategy sets out the 'Delivery Strategy'. It identifies the scale
of growth appropriate within each settlement tier. The policy states that within the limits of
development of those settlements with defined limits there is a presumption in favour of



sustainable development; but outside the defined limits — that is, in the countryside — other in
circumstances as permitted by other policies of the Plan, development will not be permitted, and
that the limits of development may only be altered through identification of sites for development
through subsequent Site Allocations Development Plan Documents and Neighbourhood Plans.

Core Policy 32 of the Wiltshire Core Strategy sets out the 'Spatial Strategy' for the Westbury
Community Area in which the site lies. It states that development in the Westbury Community
Area should be in accordance with the Settlement Strategy set out in Core Policy 1.

The proposal is for outline planning permission to erect up to 145 dwellings, etc. on the application
site, which is in the countryside. Under Core Policies 1, 2 and 32, this does not comply with the
Settlement and Delivery Strategies as a matter of principle. The Strategies are designed to ensure
new developments satisfy the fundamental principles of sustainability, and so it follows that where
a proposal such as this fails to comply with them then it will be unsustainable in this overarching
context. The application site is not identified for development in a Site Allocations Development
Plan Document, and it is not allocated in a Neighbourhood Plan document. Furthermore, there
are no material considerations or exceptional circumstances, including set out in other policies of
the Plan, which override the core policy's position. The proposal is, therefore, contrary to Core
Policies 1, 2 and 32 of the Wiltshire Core Strategy and paragraphs 2, 7-15, 47 and 180(b) of the
National Planning Policy Framework (NPPF), comprising unsustainable development.

2. Lack of a signed Legal Agreement

The proposed development fails to provide and/or secure adequate provision for necessary onsite
and, where appropriate, off-site infrastructure to make the application proposal acceptable in
planning terms. The application is therefore contrary to policy CP3 of the adopted Wiltshire Core
Strategy, and the National Planning Policy Framework, specifically the central social and
environment sustainable development objectives enshrined within paragraph 8.

INFORMATIVE TO APPLICANT:

Reason for refusal 2 relates to the failure of the applicant to secure affordable housing and other
financial contributions for the site. In the event of an appeal it may be possible to address this
through a suitably worded Planning Obligation.

ANNEX 1: 1 November 2023 Committee Report

ANNEX 2: Applicant response to revised NPPF



